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By Eric Gillett
When I was a young 

attorney, my mentors 
taught me that litigation 
was intellectual warfare. 
I needed to prepare for 
battle. Litigation was a 

chess match where pawns were ex-
changed and every move was to protect 
the King, that being your client. Before 
heading off to a hearing, one senior 
partner loved to say, “return with your 
shield or on it.”1 

The language of litigation is con-
flict. “Complaint,” “Answer,” and “Affir-

mative defenses.” We prosecute a claim. 
We defend a client. We argue, and ar-
gue, and argue. So, it is not surprising 
that after months or years of fighting, 
it is often difficult to set aside our dif-
ferences and find common ground to 
sign a declaration of peace.

The question I’ve asked myself over 
the years is whether that really is the 
best approach to litigation. And even 
if the battle analogy is appropriate to 
the reality, does the same hold true 
for mediation when you come together 
with your opponent and, working with 
a third-party neutral, try to agree on a 
solution? I think not.

I can’t tell you how many medi-

ation briefs I have read where one 
counsel or the other offers no quarter 
regarding liability or damages. The 
case is “cut and dried,” “liability is 
clear and should not be contested,” or 
worse, “we do not see any exposure to 
our clients, but we come in good faith 
in hopes of resolving this case with 
your help.” It is as if we believe that 
any acknowledgement that the other 
side may have a winning argument 
leaves us fully exposed and unable 
to defend ourselves from opposing 
counsel’s attack.

During a recent mediation, brought 
by an estate for wrongful death, op-
posing counsel refused to discuss the 

case value in the context of his cli-
ent’s own comparative fault. His point, 
which he made vociferously in front 
of his client, was that discussing com-
parative fault would not get the case 
settled when defense counsel refused 
to offer money in what he described 
a reasonable range.

In addition, plaintiff’s counsel kept 
insisting that the defendant refused to 
take any responsibility for the accident. 
Unfortunately, his client was happy 
to stay in that echo chamber and did 
not push back, even in the face of the 

By Subtle
A funny thing happened, sirrah, 

yesternight: enwrapped in a new cloak, 
I headed for the theater re-staging The 
Devil Is an Ass, that famous city com-
edy I look’d on in 1616, played by the 
King’s Men at Blackfriars, whither that 
old bricklaying, swashbuckling, tattle-
tale pendant Ben Jonson shouted cor-
rectives from the pit, sending spittle and 
halitosis into the startled faces of the 
players, who, half in the bag on sack, 
pretended to hear not. 

I stood dripping, rain-soaked, 
awaiting the motorcoach to bump and 
jostle me into town; with no little en-
nui, I rubbed impatiently on the screen 
of my pocket Cecil — ay, I named my 
mobile device, Salisbury — fie, a bus 
away, fie! — when appeared thereon 

a “news” story which made me laugh 
aloud, awakening the suspicions of my 
respectable neighbors; an American 
story if e’er was: a man of learning, of 
honeyed but hollow notes, a confidence 
man; in other words, a law professor 
with a book to sell. 

Sirrah, meet Master Cornelius Adri-
an Comstock Vermeule (wondrous 
name!), professor of law at fair Har-
vard, who, in a deft stroke of cunning, 
doth argue the powers-that-be require 
a new gloss with which t’obscure the 
individual liberties guaranteed by thy 
Constitution.1 

Donning the ancient but ill-fitting 
robes of Plato, this mountebank in-
sisteth the judiciary must deploy a fresh 
interpretive tool. Alack, Originalism, the 
hook upon which “traditionalists” have 

hung threadbare doublets for (only) for-
ty years hath wriggled loose ‘neath the 
interpretive weight fools would hav’t 
bear. ‘Twould be better the justices 
consider the “common good.” Ah, why 
didst thou think not of that!

The Common Good! Marry, what 
doth that mean? To good master Ver-
meule, Justice, Peace, Prosperity, Mo-
rality. All as framed, analyzed, and un-
derstood by nine unelected lawyers. Let 
the bells ring heavenly thanks. 

According to this uncommonly bad 
theory, the will of the electorate matter-
eth not. So? The public will doth not 
always facilitate justice, peace, pros-
perity, or, ahem, morality. After all, sir-
rah, I hear thou say’st the majority of 
the electorate once thought “negroes” 
chattel, women should vote not, homo-

sexuality mere elective abomination, 
and a Hollywood actor desrveth to be 
elected to the presidency twice! Excel-
lent points, in faith, but misappraised. 
Th’other side of the coin doth demand 
minority interests be protected. 

Recall thy Bill of Rights was ratified 
to protect minority interests from the 
overweening majority. All thy freedom 
doth require is the necessary quantum 
of justices committed to honor the Bill 
of Rights and to protect individual lib-
erties. Otherwise, the Court ought fol-
low sound Holmesian advice and allow 
the majority to govern as provided in 
Articles I and II. 

Alas, Vermeule, that would-be 

SPOTLIGHT ON MEDIATION 
continued on page 8

THE COMMON GOOD 
continued on page 10

In Mediation, Let Vulnerability Be  
Your Sword and Honesty Your Shield

The Common Good



8 January 2023 Bar Bulletin

defendant’s obvious willingness to dis-
cuss shared responsibility.

Trust me when I say the evidence 
developed by the defense left little doubt 
that the decedent was partially, if not 
mostly, at fault for his tragic demise. In 
fact, since that failed mediation, during 
subsequent discussions, plaintiff’s coun-
sel admitted that a jury was likely to 
conclude that the decedent had some re-
sponsibility. But he remained convinced 
that at trial the defendant would argue 
for a defense verdict based on an argu-
ment that it had no fault. So, whether 
out of a need to save face in front of his 
client or a misguided strategy to drive 
the settlement offers up by refusing to 
negotiate from a multifaceted position, 
plaintiff’s counsel lost the opportunity 
to settle the case.

Why did this happen? Why would 
he not agree to address liability and 
comparative fault? I think it is because, 
like so many others, both on the plain-
tiff’s side as well as the defense, he was 
unwilling to be vulnerable. He refused 
to be honest with himself, his client, 
and the mediator.

1. Vulnerability Is Your Sword
Vulnerability, being honest, ex-

pressing empathy may feel like you 
are taking a risk that opposing coun-
sel will see that as weakness or even 
a tacit acknowledgment their case is 

stronger than your own. But it is quite 
the opposite. These three virtues are 
a sure-fire way to allow you to show 
strength because you are willing to ac-
knowledge your weaknesses. 

Vulnerability is your sword because 
it increases your credibility. Acknowl-
edging the other side has a strong ar-
gument or that you have a weak po-
sition demonstrates you are confident 
enough in your case to concede certain 
points. The alternative, holding fast to 
a position in the face of overwhelming 
contrary evidence, simply sends the 
message that you are not capable of 
reasonably evaluating your case. You 
will not be negotiating from a position 
of strength even though all you do is 
express strength. Chest pounding has 
its limits.

Openly admitting the shortcomings 
of your case, on the other hand, allows 
you to stand firm when discussing the 
strengths of your case. It adds to your 
credibility when you ask the mediator 
to carry arrows to the other room that 
truly explain why you are well posi-
tioned to make the offer you instruct 
the mediator to deliver.

This level of vulnerability is hard. 
As I mentioned at the outset of this 
article, we are trained to fight. We are 
trained to win. Settling, compromis-
ing is sometimes viewed as a sign of 
weakness. One of our former attorneys, 
a trial lawyer for whom I have a deep 
degree of respect, painted the image 
of a chicken on a piece of cardboard. 

And when it became known an attor-
ney in our office had settled a case, 
the chicken painting would mysteri-
ously appear attached to the door of 
the settling attorney for all to see. This 
was done in the spirit of fun and not 
to ridicule. But the not-so-subtle mes-
sage was there nonetheless: chickens 
settle cases. Remember what Spartan 
mothers said, “with your shield or on 
it.” So, it should come as no surprise 
we find it hard to be vulnerable and 
show any weakness to our opponent. 
But it works.

2. Honesty Is Your Shield
Honesty is your shield because hon-

esty is impenetrable. When you are in 
mediation, like in life, and you strive 
for scrupulous honesty, a good medi-
ator will see that and use that to your 
advantage. When I walk (ok, click) into 
the other room, having absorbed your 
honest assessment of a case, heard you 
take stock of your strengths as well as 
your weaknesses, I am emboldened to 
carry your message, whether that be a 
legal argument or a settlement offer. It 
is your greatest strength.

When the other side is faced with 
this level of honesty, it is impossible 
for them to argue effectively otherwise. 
They may not like your position. For 
any number of reasons, they may not 
accept your position. But their ability to 
respond with a counter argument that 
carries any weight is very difficult. And 
they will see, even if they won’t admit, 

you have a strong position.
Of course, this does not win the 

day all the time. There are too many 
variables to succeed with such a simple 
formula. But even though settlement is 
often driven by subjective evaluations 
of general or consequential damages, 
my experience informs me that when 
attorneys are able and willing to use 
vulnerability and honesty as their weap-
ons of war, they will more often than 
not come home with their shield, rather 
than on it. 

Eric Gillett is a founding member and 
managing partner at Preg, O’Donnell 
& Gillett. Follow him on LinkedIn at 
https://www.linkedin.com/in/eric-gillett. 
He is licensed in Washington, Oregon, 
and Alaska. He has tried dozens of 
cases to verdict and mediated hundreds 
more. A navigator of resolutions, he 
is a commercial mediator and can be 
contacted through his legal assistant, 
Jasmine Reddy, at 206.287.1775 or 
jreddy@pregodonnell.com. You can 
also reach him through his website at 
www.gillettmediation.com and his email 
at eric@gillettmediation.com. While 
in person mediations can be arranged 
with all participants fully vaccinated, 
Zoom mediations are also available and 
encouraged.

1 The phrase “with your shield or on it” is at-
tributed to mothers of Spartan warriors sending 
their sons off to battle. If their sons returned with-
out their shield, it meant that they were cowards 
and had dropped their shield to run for safety rath-
er than fight and die honorably, with their bodies 
carried home on their shields. You don’t learn this 
in law school.
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